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QUESTIONS PRESENTED 

 
1. Is there a “final federal action” ripe for adjudication where the United 

States Department of Defense has already sold the land at issue, 

signed a lease for its mineral rights, approved the conversion of the 

existing site to a new use, and where Petitioner would face significant 

hardship if judicial review is denied? 

2. Does the United States Department of Defense’s lease of and 

participating royalty interest in the mineral rights of Fort Watt 

constitute a “major federal action” requiring an Environmental Impact 

Statement pursuant to the National Environmental Policy Act of 1969 

when the agency’s control over the fracking of Fort Watt is sufficient to 

create a de facto partnership with Mainstay Resources, Inc. and when 

the production of such statement would serve the Act’s goals of 

obligating federal agencies to consider every significant aspect of the 

environmental impact of proposed action and ensuring such agencies 

inform the public that they have considered environmental concerns in 

their decision-making process? 
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OPINIONS BELOW 
 

The district court, in an unreported opinion, denied Friends of 

Newtonian’s motion for preliminary injunction.  Record on Appeal (“R.”) at 

12.  The opinion of the United States Court of Appeals for the Fourteenth 

Circuit is also unreported and is set out in the Record.  (R. at 1–18).   

STATEMENT OF JURISDICTION 

The district court had jurisdiction pursuant to 28 U.S.C. § 1331, which 

states that “district courts shall have original jurisdiction of all civil actions 

arising under the Constitution, laws, or treaties of the United States.”  28 

U.S.C. § 1331.  The Fourteenth Circuit Court of Appeals had jurisdiction 

pursuant to 28 U.S.C. § 1292(a)(1), which gives Courts of Appeals appellate 

jurisdiction over interlocutory orders that refuse injunctions.   

This Court possesses appellate jurisdiction pursuant to 28 U.S.C. § 

1254, which states that the Supreme Court may review cases in the Courts of 

Appeals by “writ of certiorari granted upon the petition of any party to any 

civil . . . case, before or after rendition of judgment or decree.”  28 U.S.C. § 

1254. 

CONSTITUTIONAL AND STATUTORY PROVISIONS 
 
 This case involves the Case or Controversy Clause of Article III of the 

United States Constitution, U.S. Const. art. III, § 2.  The text of the relevant 

provision is set out in Appendix A. 
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 This case also involves the Administrative Procedure Act, (“APA”), 5 

U.S.C. §§ 701–06, and the National Environmental Policy Act of 1969, 42 

U.S.C. § 4321 et seq. (“NEPA”).  The text of the relevant provisions are also 

set out in Appendix A. 

STATEMENT OF THE CASE 
 

In 2001, Respondent, the Department of Defense (“DoD”), considered 

the closure or realignment of military installations throughout the United 

States.  (R. at 3–4).  One of the bases considered was Fort Watt, located in 

northern New Tejas.  As part of the decision-making process, the Defense 

Base Closure and Realignment Commission (“Commission”) conducted a 

thorough review of the ongoing potential military value of Fort Watt.  (R. at 

4).  This review included the completion of an Environmental Impact 

Statement (“EIS”), which considered “the human impact and the possible 

economic and environmental effects that closing Fort Watt could have on the 

surrounding community, on threatened or endangered species in the area, 

and on air and water quality.”  (R. at 4).   

The Commission “examine[d] potential environmental impacts” of 

proposed uses “and explore[d] reasonable alternatives to those actions.”  (R. 

at 5).  The potential uses studied included residential communities, multi-

family housing, business parks, and conventional oil recovery and extraction.  

(R. at 6).  The EIS also considered “unconventional oil and gas operations, 

including hydraulic fracturing,” but technology did not yet exist to make such 
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methods economically feasible.  (Id.).  The Commission also obtained input 

from the public regarding its plans.  (Id.).   

Upon completion of its review regarding continued viability, the 

Commission concluded that Fort Watt was “no longer needed for national 

security.”  (R. at 8).  Thus, the Commission provided a report to the President 

and Congress “recommending that Fort Watt be decommissioned and the 

land sold.”  (R. at 8).  After the President and Congress accepted the 

recommendations, the DoD sold the surface rights of Fort Watt yet retained 

all mineral rights.  (R. at 8).   

Respondent, Mainstay Resources, Inc. (“MRI”), is a large oil and 

natural gas exploration and production company that currently operates in 

numerous locations throughout the United States.  (R. at 7).  MRI had tried 

repeatedly, and unsuccessfully, to expand into Northern New Tejas in the 

early 2000’s.  (R. at 7).  In 2003, after the decommission of Fort Watt, MRI 

immediately purchased 750 acres of land in what was formerly the 

northwestern quadrant.  (R. at 8).  There is a shallow valley through which 

the New Tejas River flows on the parcel of land which MRI purchased.  (Id.).  

The New Tejas River then flows west and crosses the border into Newtonian, 

a neighboring state.  (Id.).  

Following its purchase of the surface rights, MRI entered into a lease 

with the DoD for the mineral rights below its parcel.  (Id.).  The lease was for 

a minimum term of 20 years “and as long thereafter as production continued 
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in paying quantities.”  (Id.).  The lease’s terms granted to the DoD a right to a 

monthly royalty of one quarter of the gross proceeds from the sale of natural 

gas or oil, in addition to delay payments should MRI postpone producing 

minerals from the property.  (R. at 8–9).  The lease also allowed the DoD to 

conduct periodic site visits to review MRI’s operations, and granted the 

agency veto power over potential buyers of the natural gas and oil based on 

national security concerns.  (R. at 9).   

After signing the lease, MRI began construction at Fort Watt and 

created two potential drill sites: Watt 1 and Watt 2.  (R. at 10).  Because MRI 

decided to refocus its business toward hydraulic fracturing, it delayed drilling 

at both sites for six years while paying the required delay payments to the 

DoD.  (Id.).  In 2010, MRI decided that it would convert Watt 1 and Watt 2 

into hydraulic fracturing sites based on the technology’s newly developed 

economic viability.  MRI received the “DoD’s blessing” and began modifying 

the two well sites to prepare for hydraulic fracturing.  (Id.).  MRI thereafter 

received the necessary updated permits, and was set to begin fracking when 

this lawsuit commenced.  (Id.).   

Petitioner, Friends of Newtonian (“Friends”), is an environmental 

group based in Newtonian.  (R. at 11).  Friends’ purpose is to “build 

widespread citizen understanding and advocacy for policies and actions 

designed to manage and protect Newtonian’s and the United States’ 

environmental health.”  (Id.).  Friends has worked diligently to “raise 
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awareness of environmental issues.”  (Id.).  Friends feared that hydraulic 

fracturing could irreparably damage the New Tejas River, which “plays a 

vital role in recharging several reservoirs and fresh water aquifers in 

Newtonian.”  (Id.).  Due to this fear, Friends filed the within suit for 

declaratory and injunctive relief under NEPA and the APA, alleging that the 

DoD and MRI (collectively, “Respondents”) failed to conduct a proper EIS 

regarding the use of hydraulic fracturing at Fort Watt and seeking a 

preliminary injunction to prevent fracking until such EIS could be produced.  

(R. at 11–12).   

The district court denied Friends’ motion for a preliminary injunction.  

(R. at 12).  Friends then brought an interlocutory appeal to the United States 

Court of Appeals for the Fourteenth Circuit.  (Id.).  On October 15, 2013, the 

Fourteenth Circuit found that while the matter is ripe for review, a 

preliminary injunction was inappropriate based on the merits.  (R. at 14, 17).  

This appeal followed and is limited to the following questions: (1) Is there a 

final federal action that is ripe for judicial review in this matter?; and (2) 

Does the United States Department of Defense’s lease of and participating 

royalty interest in the mineral rights of a decommissioned military base 

constitute a major federal action requiring an Environmental Impact 

Statement pursuant to the National Environmental Policy Act of 1969, 42 

U.S.C. §4321 et seq.? 
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SUMMARY OF THE ARGUMENT 

This Court should hold that there is a final federal action that is ripe 

for judicial review and that the DoD’s lease of and participating royalty 

interest in the mineral rights of a decommissioned military base constitute a 

major federal action requiring an EIS pursuant to the NEPA. 

When analyzing whether a case is ripe for review, courts look to the 

fitness of the issues presented for judicial decision and the hardship that 

would ensue if judicial review were denied.  Abbott Labs. v. Gardner, 387 

U.S. 136, 149 (1967).  As held by the Fourteenth Circuit, this matter is ripe 

for review because there is a “final federal action” and because the issues 

presented are purely legal in nature and require no further factual 

development.  The DoD’s sale of Fort Watt, subsequent leasing of the mineral 

rights to MRI, and approval of the conversion of the site for hydraulic 

fracturing together constitute a “final agency action” within the meaning of 

the APA.    

Further, Friends would face significant hardship if review were denied, 

as MRI stands ready to begin its hydraulic fracturing, the full environmental 

effects of which have not yet been studied under an appropriate EIS.  Friends 

has alleged potential injury to important environmental interests associated 

with the New Tejas River.  Therefore, this Court should affirm the 

Fourteenth Circuit’s finding that the matter is ripe for review.     
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Additionally, the DoD’s lease of and participating royalty interest in 

the mineral rights of Fort Watt qualify as a “major federal action” and thus 

trigger NEPA’s requirement of an EIS before Respondents may take any 

further action.  In cases like this one where no federal funding is involved, 

the key question is whether a federal agency demonstrates control over 

private actors.  Mayaguezanos por la Salud y el Ambiente v. United States, 

198 F.3d 297, 302 (1st Cir. 1999).  Here, the DoD has sufficient control over 

MRI’s proposed fracking project to trigger the applicability of NEPA.  MRI’s 

fracking project theoretically cannot begin unless the DoD approves the 

proposed buyer (R. at 9) (“the lease . . . [gives] the DoD limited veto power 

over” potential buyers of the oil and natural gas).  Further, the DoD is 

entitled to conduct frequent site visits “to review MRI’s operations.”  (Id.).  

Because the DoD has sufficient control over MRI’s fracking project to 

constitute a de facto partnership, its involvement triggers NEPA’s 

requirement that Respondents produce an EIS before the project can begin.   

Preparation of an EIS will also serve NEPA’s central goals of 

obligating federal agencies like the DoD to consider every significant aspect 

of the environmental impact of proposed action and ensuring such agencies 

inform the public that they have considered environmental concerns in their 

decision-making process.  This Court should require an EIS to honor the 

legislative intent of Congress in enacting NEPA. 
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Thus, this Court should grant a preliminary injunction in favor of 

Friends, preventing the project from proceeding and requiring Respondents 

to analyze its full environmental impact under an EIS pursuant to NEPA. 

ARGUMENT 

I. FRIENDS’ CLAIM UNDER THE APA IS RIPE FOR ADJUDICATION 
BECAUSE THERE IS A FINAL AGENCY ACTION, THE ISSUES ARE FIT 
FOR JUDICIAL DECISION, AND FRIENDS WOULD FACE SIGNIFICANT 
HARDSHIP IF JUDICIAL REVIEW WERE DENIED. 
 

The ripeness doctrine seeks to “separate matters that are premature 

for review because the injury is speculative and may never occur from those 

cases that are appropriate for federal court action.”  Erwin Chemerinsky, 

Federal Jurisdiction, 6th Ed., 24 (2012) (citing Abbott Labs. v. Gardner, 387 

U.S. 136, 148 (1967)).1  When determining whether a case is ripe, this Court 

has stated that two factors must be considered: “the fitness of the issues for 

judicial decision and the hardship to the parties of withholding court 

consideration.”  Abbott, 387 U.S. at 149.  The basis for the first factor comes 

from the Case or Controversy Clause of Article III of the Constitution, while 

the second factor derives from the “more flexible doctrine of judicial 

prudence.”  Simmonds v. I.N.S., 326 F.3d 351, 357 (2d Cir. 2003); see also 

13B Charles Alan Wright & Arthur R. Miller, Fed. Prac. & Proc. Juris. § 

                                                        
1 Whether a claim is ripe for review is a question of law and is reviewed de novo.  See 
Monk v. Huston, 340 F.3d 279, 281 (5th Cir. 2003); see also Citizens for Better 
Forestry v. U.S. Dep't of Agric., 341 F.3d 961, 969 (9th Cir. 2003); see also Murphy v. 
New Milford Zoning Comm'n, 402 F.3d 342, 347 (2d Cir. 2005).   
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3532.1 (3d ed.) (stating that while the dual sources of the ripeness doctrine 

are well established, “the line between them is far from clear”). 

 In order for a claim brought under the APA to be ripe, there must be a 

“final agency action for which there is no other adequate remedy in a court.”  

5 U.S.C. § 704.  The requirement of finality under the APA is similar to the 

prudential and constitutional requirement of ripeness in that it requires a 

concrete and particularized set of facts, not a speculative future event with 

many potential intervening factors, prior to occurrence of the injury.  See 

Nat’l Park Hospitality Ass’n v. Dep’t of Interior, 538 U.S. 803, 808 (2003).  In 

the NEPA context, the “final agency action” required by the APA must also be 

a “major federal action.”  Karst Envtl. Educ. & Prot., Inc. v. EPA, 475 F.3d 

1291, 1295–96 (D.C. Cir. 2007); (R. at 13). 

As the Fourteenth Circuit held in its decision on October 15, 2013, 

Friends’ claim is ripe for adjudication and is therefore properly before this 

Court.  Because the Commission completed a record of decision 

recommending the sale of Fort Watt, and because the DoD subsequently sold 

Fort Watt, signed the lease, and approved the conversion for fracking, there 

is no further administrative action necessary by any government agency or 

official before the actions sought to be enjoined by Friends can proceed.  

Therefore, this Court should find that there has been a “final agency action” 

as required by the APA, and hold that Friends' claim is ripe for adjudication.   
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A. There Is A Final Agency Action, And The Issues Presented Are Purely 
Legal And Fit For Judicial Decision. 
 
 The issues presented in the case are purely legal and fit for judicial 

decision.  This Court should find that there has been a “final agency action,” 

and affirm the Fourteenth Circuit’s decision that the matter is ripe for 

review.  A lack of ripeness creates a bar to judicial determination so that 

courts may avoid “entangling themselves in abstract disagreements over 

administrative policies” and not “interefer[e] until an administrative decision 

has been formalized and its effects [are] felt in a concrete way by the 

challenging parties.”  Abbott, 387 U.S. at 148–49.  Here, there is no such 

abstract disagreement, and no further governmental action is required.   

The action contested under the APA must be concrete, particularized, 

and require no further development.  Courts take a “flexible view of finality” 

and allow even the simple enactment of a regulation, without its 

enforcement, to qualify as final.  Abbott, 387 U.S. at 150–51 (citing Frozen 

Food Express v. U.S., 351 U.S. 40 (1956); U.S. v. Storer Broadcasting Co., 351 

U.S. 192 (1956)).2  In Abbott, the plaintiffs, a group of drug manufacturers, 

sought to challenge regulations promulgated by the Commissioner of Food 

and Drugs which required drug companies to display the generic chemical 

name on any material of which the brand name of a drug appeared, whether 

advertising, informational, or labeling.  Abbott, 387 U.S. at 138–39.  The 

                                                        
2 Abbott has been characterized as “[t]he leading Supreme Court case on ripeness.”  
See Nat'l Park Hospitality Ass'n v. Dep't of Interior, 538 U.S. 803, 814 (2003) 
(Stevens, J. concurring); see also NEPA Law and Litig. § 4:28 (2013). 
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Court held that even where a regulation has not yet been enforced, precedent 

and the enactment of the APA make clear that pre-enforcement judicial 

review is appropriate so long as the plaintiff meets certain parameters.  Id. at 

139–141.  The Court stated that its precedent demonstrated “that the [APA]’s 

‘generous review provisions’ must be given a ‘hospitable’ interpretation.”  Id. 

at 140–41 (quoting Shaughnessy v. Pedreiro, 349 U.S. 48, 51 (1955)) 

(collecting cases).   

 This Court has, however, stated that even though the APA provides a 

clear remedy for pre-enforcement review, courts must conduct a “further 

inquiry” to ensure that the “controversy is ‘ripe’ for judicial resolution.” 

Abbott, 387 U.S. at 148.  This inquiry requires a two-factor analysis, which 

includes the fitness of the issues for judicial decision and the hardship to the 

parties of denying the court’s review.  Id. at 149.   

Regarding the first factor, the Abbott Court held that the issues 

presented were appropriate for judicial review, as they were “purely legal” 

and only concerned whether the statute was properly construed by the 

Commissioner in his promulgation of the regulation at issue.  Id.  Next, the 

Court looked to the status of the regulation and whether it required further 

action before it could be considered “final” under the APA.  Id. at 149–50.  

Holding that there was “no hint that [the] regulation was informal” and that 

there was no necessary action to be taken by another government agency or 
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official regarding these regulations, the Court held that the actions were 

indeed “final,” and therefore appropriate for review.  Id. at 151–52.   

 In contrast, the Court in Ohio Forestry held that the plaintiffs’ claims 

regarding a land resource management plan were not ripe for review because 

the injuries alleged were tenuous at best and because many procedural steps 

were required before any action would occur.  Ohio Forestry Ass’n, Inc. v. 

Sierra Club, 523 U.S. 726 (1998).  There, the plaintiffs claimed that a land 

resource management plan, created pursuant to the National Forest 

Management Act (“NFMA”) and adopted by the United States Forest Service, 

allowed for “too much logging and too much clearcutting.”  Id. at 728.  The 

Ohio Forestry Court found that although the plan set forth potential 

amounts, goals, and methods for timber harvest, “it [did] not itself authorize 

the cutting of any trees.”  Id. at 729.  The Court noted that before any actual 

logging pursuant to the plan could occur, the service would have to:   

(a) propose a specific area in which logging will take place 
and the harvesting methods to be used . . . (b) ensure that 
the project is consistent with the [p]lan . . . (c) provide 
those affected by proposed logging notice and an 
opportunity to be heard . . . (d) conduct an environmental 
analysis pursuant to [NEPA] . . . and (e) subsequently 
make a final decision to permit logging, which affected 
persons may challenge in an administrative appeals 
process and in court.  

 
Id. at 729–30 (citing various provisions laying out these requirements).   

After reiterating the two-part ripeness analysis laid out in Abbott, the 

Ohio Forestry Court provided three further considerations to help determine 
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whether a matter is ripe for review: “(1) whether delayed review would cause 

hardship to the plaintiffs; (2) whether judicial intervention would 

inappropriately interfere with further administrative action; and (3) whether 

the courts would benefit from further factual development of the issues 

presented.”  Id. at 733.  The Court then found that those considerations, as a 

whole, rendered the matter inappropriate for review.  Id.   

Because the plan failed to create any legal obligations or bar any legal 

remedies, the issues presented were not “strictly legal,” and therefore did not 

lend themselves to judicial decision.  Id. at 733–34.  The plaintiffs failed to 

provide a single reason why they could not simply bring a legal challenge 

when the required procedural steps had occurred and the logging was 

imminent.  Id.  Moreover, the exercise of judicial review at this early stage 

would interfere with the further analysis and refinement of the plan by the 

agency, which could still be changed entirely or even abandoned.  Id. at 735–

36.  The Court reasoned that consideration of the case would lack a clearly 

defined factual situation and could ultimately be rendered moot if the agency 

decided to change its plan.  Id. at 736.  

 Contrary to Ohio Forestry, when the commission completed a record of 

decision, recommended the sale of Fort Watt, sold Fort Watt, signed the 

lease, and approved the conversion for fracking, a “final agency action” 

existed.  Also, just as in Abbott, the issue presented here is purely legal.  The 

Court need only decide whether there has been a “major federal action” which 
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would require the conducting of an EIS to evaluate the impact on the 

surrounding environment.   

The regulation in Abbott required no further approval from any 

government agency before it could be enforced.  Similarly, here, MRI is able, 

both physically and legally, to commence fracking immediately if the Court 

does not grant the injunction.  The DoD sold a large section of Fort Watt to 

MRI, and the parties entered into a mineral rights lease for a minimum of 20 

years, payments of which are already underway.  (R. at 8–9).  The DoD has 

already approved MRI’s request to convert the previously approved drilling 

sites for hydraulic fracturing, and MRI has since finished that conversion, 

received updated drilling permits, and would have begun the hydraulic 

fracturing if not for this lawsuit.  (R. at 10).  Based on these activities by the 

DoD, no further governmental action is necessary before the complained of 

fracking can occur.  Therefore, this Court should find that there is a “final 

agency action.” 

 Unlike the challenge to a resource management plan in Ohio Forestry, 

where no action was imminent, barring judicial review, MRI will begin the 

hydraulic fracturing without any studies conducted to ensure the safety or 

evaluate the effects on the environment.  (R. at 10).  Indeed, the plan at issue 

in Ohio Forestry would have required the completion of an EIS before any 

action was taken. Ohio Forestry, 523 U.S. at 730.  Unlike the plaintiffs in 

Ohio Forestry who brought their claim under the NFMA, Friends assert their 
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claim under NEPA, which, as the Court has noted, “unlike the NFMA, simply 

guarantees a particular procedure, not a particular result . . . . Hence a 

person with standing who is injured by a failure to comply with the NEPA 

procedure may complain of that failure at the time the failure takes place, for 

the claim can never get riper.”  Id. at 737.  Friends does not ask the Court to 

entangle itself in the administration of the lands controlled by the DoD, but 

rather that the Court require that Respondents comply with the “particular 

procedure” of creating an EIS as guaranteed by NEPA.  Id. 

While the Commission conducted an EIS in 2002 which investigated 

conventional oil recovery and extraction at Fort Watt, it only briefly 

discussed unconventional operations, including fracking, and noted that the 

technology was not economically feasible at that time.  (R. at 6).  Thus, the 

EIS conducted in 2002 could not adequately assess the technology that MRI 

now seeks to utilize.  

The issues here are sufficiently concrete and are fit for judicial 

decision.  No further factual record needs to be developed to allow this Court 

to make a sound and reasoned decision based on applicable law and facts.  As 

this Court stated in Ohio Forestry, where a plaintiff has been injured by a 

failure to comply with NEPA, “the claim can never get riper.”  523 U.S. at 

737.  Therefore, this Court should uphold the Fourteenth Circuit’s finding 

that the matter is ripe for review. 
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B. There Will Be Significant Hardship To Friends If The Court Declines To 
Hear This Claim. 
 
 There has been “final” agency action in the case at bar, which, without 

an injunction by this Court, will be continued by Respondents and cause 

irreparable harm to Friends.  Denying judicial review of this matter will 

impose significant hardships on Friends, thus satisfying the second prong of 

the ripeness test.  See Abbott, 387 U.S. at 149. 

 In Abbott, the Court held that because the regulations enacted were 

“clear-cut, and were made effective immediately upon publication,” to deny 

review would impose a substantial hardship upon the plaintiffs.  Abbott, 387 

U.S. at 152.  The plaintiffs were presented with only two options: (1) comply 

with the regulations they felt were inappropriately promulgated and “change 

all their labels, advertisements, and promotional materials” as well as 

destroy all existing non-compliant materials; or (2) defy the regulations and 

“risk serious criminal and civil penalties for the unlawful distribution of 

‘misbranded’ drugs.”  Id. at 152–53.  Plaintiffs’ choice between a proverbial 

Scylla and Charybdis led the Court to conclude that denying judicial review 

would impose a substantial hardship upon the plaintiffs, and concluded that 

the matter was ripe.  Id.; see also Steffel v. Thompson, 415 U.S. 452, 462 

(1974) (finding ripeness where “plaintiff [is] between the Scylla of 

intentionally flouting state law and the Charybdis of forgoing what he 

believes to be constitutionally protected activity.”).  Similarly, in this case, 

denying judicial review would impose a substantial hardship upon Friends 
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because their environmental interest in the New Tejas River would be 

irreparably damaged if Respondents fail to conduct a proper EIS, making the 

matter ripe for review. 

 In National Park Hospitality, the Court held there was insufficient 

evidence of hardship to find the plaintiff’s claim ripe for review.  Nat’l Park 

Hospitality Ass’n v. Dep’t of Interior, 538 U.S. 803, 811 (2003).  Plaintiffs, 

concessioners in the National Parks, challenged Park Service regulations 

which “purport[ed] to render the Contract Dispute Act (“CDA”) inapplicable 

to concession contracts.”  Id. at 804–05.  The Court reasoned that because the 

Park Service had no authority for rulemaking under the CDA, its regulation 

lacked the force of law.  Id. at 808–09.  As such, the claim would not be ripe 

until one of the plaintiffs had brought a claim under the CDA and was denied 

access on the basis of the regulation.  Id.  The Court then analogized the 

regulation to the “plan” in Ohio Forestry, which neither created nor destroyed 

any legal rights or obligations, and therefore found that, in the case before it, 

because there existed no actual dispute regarding the contracts, the claim 

was not ripe for review.  Id.   

In a concurring opinion, Justice Stevens stated that the determination 

of ripeness was “an exercise of judgment” and further declared that the first 

factor—the fitness of the issues for judicial decision—“is the more important.”  

Nat’l Park Hospitality, 538 U.S. at 814 (Stevens, J. concurring).  Although 

finding that the fitness of the issues for judicial decision had been met, 
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Justice Stevens ultimately found that because there was an insufficient 

allegation of injury, the case lacked standing for judicial review.  Id. at 814–

17.  This stands in stark contrast to the case at bar, where the injuries are 

concrete and particularized.  

The threat of environmental or aesthetic harm constitutes a sufficient 

hardship to make a matter ripe for review.  Duke Power Co. v. Carolina 

Envtl. Study Grp., 438 U.S. 59, 73–74, 81–82 (1978) (finding the 

environmental and aesthetic injuries “certainly” sufficient for an injury and 

holding that because the injury would be redressed by the relief requested, 

the matter was ripe for review).  In Duke, the plaintiffs challenged the Price-

Anderson Act, which set a liability ceiling for private companies who built 

nuclear power plants, claiming that such a ceiling violated their due process 

rights.  Id. at 64–66.  Without this liability ceiling in place, it is unlikely that 

any companies would have been able, or willing, to build nuclear power 

facilities.  Id.   

Plaintiffs alleged that, based on the liability ceiling, the possible 

uncompensated damages they would incur if a nuclear disaster occurred, in 

addition to thermal pollution, possible leaking of low-level radiation, 

inference with use of the rivers and lakes, and the generalized fear of a 

nuclear accident, constituted an injury.  Id. at 73–75.  Despite the fact that 

“the environmental and health injuries claimed by [plaintiffs] [were] not 

directly related to the constitutional attack on the Price-Anderson Act,” the 
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Court held that a plaintiff must only claim an injury in fact which could be 

redressed by judicial review and thus found the matter ripe for review.  Id. at 

79.  The Court reasoned that even though no nuclear accident had occurred, 

and may never occur, “delayed resolution of these issues would foreclose any 

relief” in the case of such an event.  Id. at 82.  The Court continued by stating 

that the occurrence of such a disaster would not “significantly advance [the 

Court’s] ability to deal with the legal issues presented nor aid [it] in their 

resolution.”  Id. at 81–82.  

Here, Friends will suffer a significant hardship if judicial review is 

denied.  MRI is prepared to begin its use of hydraulic fracturing on the 

grounds of Fort Watt and would have done so but for this suit.  If this Court 

denies judicial review, MRI will be able to begin its drilling without ever 

conducting a proper EIS to ensure that its proposed project will be safe and 

not harmful to the New Tejas River or to the freshwater aquifers and 

reservoirs it supplies.  (R. at 11).   

Recent studies reveal that there may be serious dangers if hydraulic 

fracturing is not conducted appropriately.  Scientists at Duke University 

recently conducted a two-year long study analyzing water and sediment 

samples from the Allegheny River in Pennsylvania, an area with high levels 

of hydraulic fracturing, and found that levels of radium, a highly radioactive 

substance, were 200 times greater than normal.  Jim Efstathiou Jr., 

Radiation in Pennsylvania Creek Seen as Legacy of Fracking, 
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Bloomberg.com, Oct. 2, 2013 2:49 PM ET;3 Joseph Stromberg, Radioactive 

Wastewater From Fracking Is Found in a Pennsylvania Stream, 

Smithsonian.com, Oct. 9, 2013.4  In addition, the study further found levels of 

bromide, which can combine with chemicals used at drinking water 

treatment plants to create carcinogens, at two to ten times the normal levels 

in the river.  Stromberg, Radioactive Wastewater.  However, industry experts 

note that such chemicals can be eliminated and properly treated if 

appropriate regulations and controls are in place.  Efstathiou, Radiation in 

Pennsylvania.  If a proper EIS is never conducted, no such detection will 

occur and it will remain unknown whether the proper controls and 

treatments will be used. 

Just like the plaintiffs in Abbott, there are no alternative options for 

Friends.  The administrative procedures have reached their conclusion, as 

the DoD has completed a “final agency action,” and the results of such action 

will have an adverse effect upon Friends — and the citizens of Newtonian — 

if judicial review is denied.  While Friends faces neither criminal prosecution 

nor substantial fines, as the Fourteenth Circuit noted, it does face “potential 

injury to important environmental interests associated with the New Tejas 

River.”  (R. at 14).   

                                                        
3  http://www.bloomberg.com/news/2013-10-02/radiation-in-pennsylvania-creek-seen-
as-legacy-of-frackin.html 
4  http://blogs.smithsonianmag.com/science/2013/10/radioactive-wastewater-from-
fracking-is-found-in-a-pennsylvania-stream 
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Unlike in National Park Hospitality, where the plaintiffs’ claim 

required further factual development, here, the DoD has sold the land, leased 

the rights, and approved the conversion of the wells to hydraulic fracturing.  

In Nat’l Park Hospitality, it was quite possible that the alleged injury would 

never occur, as the Park Service did not have the authority to interpret the 

CDA, and no actual dispute had occurred.  Here, the DoD has sold land to 

MRI, has leased its mineral rights, and has given “its blessing” to MRI’s 

conversion of its wells for hydraulic fracturing.  (R. at 8–9; 10).  The agency 

action here is final, has the force of law, and Friends will face significant 

hardship if judicial review is denied.   

As in Duke, it is possible that no damage will occur as a result of the 

hydraulic fracturing.  However, denial of review at this stage forecloses any 

future relief that may be required.  When actual environmental harm might 

occur, it will be too late to provide an adequate protective remedy.  The fear 

of radioactive leaks or an accident is analogous to that of potentially 

dangerous chemicals leeching into the New Tejas River and Newtonian’s 

fresh water aquifers and reservoirs.  Damage to the environment following 

the unevaluated use of hydraulic fracturing would not in any way improve 

the Court’s “ability to deal with the legal issues presented [or] aid [it] in their 

resolution.”  Duke, 438 U.S. at 82. 

Unfortunately, Respondents have not conducted an EIS, as mandated 

by NEPA.  It is therefore impossible to know whether appropriate systems, 
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procedures, and regulations are in place to ensure that the drinking water 

and enjoyment of nature provided by the New Tejas River to Newtonian will 

remain safe.  If judicial review is denied, MRI will begin its hydraulic 

fracturing without an appropriate evaluation and will potentially harm the 

health and welfare of many of the environment and citizens in Newtonian.  

Therefore, this Court should affirm the Fourteenth Circuit’s finding that 

the issues here are fit for judicial decision, that the denial of judicial review 

would impose significant hardship on Friends and that the matter is ripe for 

review.  

II. THE UNITED STATES DEPARTMENT OF DEFENSE’S LEASE OF 
AND PARTICIPATING ROYALTY INTEREST IN THE MINERAL 
RIGHTS OF A DECOMMISSIONED MILITARY BASE CONSTITUTE A 
MAJOR FEDERAL ACTION THAT SIGNIFICANTLY AFFECTS THE 
QUALITY OF THE HUMAN ENVIRONMENT, THUS REQUIRING AN 
EIS PURSUANT TO NEPA. 

 
 The DoD’s lease of and participating royalty interest in the mineral 

rights of Fort Watt qualify as a “major federal action” requiring a new EIS 

under NEPA.5  Among other things, MRI’s fracking project at Fort Watt 

requires the DoD’s approval of proposed buyers of the natural gas and oil.  

The DoD thus has the authority to exercise discretion over the project’s 

outcome.  As a result, a new EIS is required before the project can proceed 

                                                        
5 This Court may set aside the United States Department of Defense’s decision not to 
prepare an EIS before leasing and negotiating a participating royalty interest in the 
mineral rights of Fort Watt by showing the decision was “arbitrary, capricious, an 
abuse of discretion, or otherwise not in accordance with law.”  U.S. v. Dep’t of 
Transp. v. Pub. Citizen, 541 U.S. 752, 763 (2004) (citing 5 U.S.C. § 706(2)(A) 
(internal quotations omitted); see also NEPA Law and Litig. § 8:5 (2013). 
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any further.  The issuance of an EIS would also serve NEPA’s goals of 

obligating federal agencies like the DoD to consider every significant aspect 

of the environmental impact of proposed action and ensuring such agencies 

inform the public that they have considered environmental concerns in their 

decision-making process.  Therefore, this Court should reverse the 

Fourteenth Circuit’s conclusion that NEPA is not triggered.  (R. at 17). 

A. The DoD’s Control Over The Proposed Fracking Project Is Sufficient To 
Create A De Facto Partnership With MRI And Thus Require An EIS. 

 
As the Fourth Circuit explains, a nonfederal project qualifies as a 

‘federal action’ “if it cannot begin or continue without prior approval by a 

federal agency . . . and the agency possesses authority to exercise discretion 

over the outcome.  Sugarloaf Citizens Ass’n v. Fed. Energy Regulatory 

Comm’n, 959 F.2d 508, 512 (4th Cir. 1992) (quoting Maryland Conservation 

Council v. Gilchrist, 808 F.2d 1039, 1042 (4th Cir. 1986)) (internal quotation 

marks omitted).  Simply put, to find a major federal action, the “federal 

agency must possess actual power to control the nonfederal activity.”  Sierra 

Club v. Hodel, 848 F.2d 1068, 1089 (10th Cir. 1988).   

In Sugarloaf, the Fourth Circuit held that no federal action exists 

when a federal agency lacks discretion to deny certification of a resource 

recovery facility as a “small power production facility” as long as the facility 

meets objective criteria regarding fuel use, size, and ownership.  Sugarloaf, 

959 F.2d at 513.  If a proposed project satisfied the objective criteria, the 

agency had “no choice but to grant certification.”  Id.  The court in Sugarloaf 
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reasoned that granting certification over the proposed project did not qualify 

as a major federal action because the “certification process [did] not grant 

[the agency] control over the construction or operation” of the project. 

Sugarloaf, 959 F.2d at 513.  The only action the agency in Sugarloaf took was 

determining that the proposed project met the “limited . . . qualifications” 

necessary to become certified as a small power production facility; the court 

held that “[m]ore agency control . . . is necessary before a project may be 

considered to be federalized for purposes of NEPA.”  Id.   

Where a foreign freighter carrying a cargo of high-level nuclear waste 

passed through the United States’ Exclusive Economic Zone (“EEZ”) waters, 

the United States’ failure to regulate the passage of this waste did not 

constitute a major federal action because the government’s approval was not 

a prerequisite for the ship’s passage.  Mayaguezanos por la Salud y el 

Ambiente v. United States, 198 F.3d 297, 305 (1st Cir. 1999).  There, because 

the plaintiffs did not allege any involvement of federal funds, the court 

focused on whether the federal government exhibited any “indicia of control 

over the private actors.”  Id. at 302.6   

The Mayaguezanos court also reviewed and accorded “substantial 

deference” to the regulations of the Council on Environmental Quality 
                                                        
6 The “presence of federal financial assistance is generally just one factor in the 
analysis of whether there is sufficient federal control over, responsibility for, or 
involvement with an action to require preparation of an EIS.  Atlanta Coal. on 
Transp. Crisis, Inc. v. Atlanta Reg’l Comm’n, 599 F.2d 1333, 1347 (5th Cir. 1979).  
The court further held that federal funding of the planning process of a state project 
“is not in any way tied to any sort of substantive review of the plans produced by 
that process.”  Id. 
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(“CEQ”).  Mayaguezanos, 198 F.3d at 301 (internal quotation marks and 

citation omitted).  The CEQ regulations “suggest that actions by nonfederal 

actors ‘with effects that may be major and which are potentially subject to 

Federal control and responsibility; can be major federal actions” and that 

“actions” include projects that are “entirely or partly . . . regulated[] or 

approved by federal agencies.”  Id. at 301 (quoting 40 C.F.R. §1508.18) 

(internal quotation marks and citation omitted).   

In concluding that no major federal action existed (and thus that no 

EIS was required), the court noted that foreign ships “do not require the 

permission of the United States to pass through its EEZ” and thus reasoned 

that even if the United States had chosen to “regulate shipments of nuclear 

waste through its EEZ,” it would most likely lack authority to do so.  Id. at 

305–06.  Because the United States had no authority over the outcome of the 

ship’s passage and because its approval was not a prerequisite to passage, the 

court found the “Federal control and responsibility” required by the CEQ 

completely lacking.  Id. at 302.   

Where it was “inevitable” that federal approval would be required to 

proceed with a highway development project, an EIS was required before the 

highway project could be complete.  Maryland Conservation Council v. 

Gilchrist, 808 F.2d 1039, 1041–42 (4th Cir. 1986).  The highway construction, 

which would run through a state park, qualified as a major federal action 

despite the fact that the county, and not any federal agency, was responsible 
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for authorizing the construction and that private real estate developers had 

already begun developing sections of the highway that would not run through 

the park.  Id.  Because the highway would cross through a park that had been 

established with a grant of federal funds, the conversion of the land for a 

purpose that was not public outdoor recreational use required the approval of 

the Secretary of the Interior.  Id. at 1042.   

If this Court finds that the DoD and MRI are engaged in a partnership, 

this Court may enjoin MRI, despite its status as a nonfederal actor, from 

proceeding with its project.  See NEPA Law and Litig. § 8:18 (2013) 

(“[p]roblems of federal participation may arise when an action is 

contemplated by a nonfederal entity, such as a private entity or a state or 

local government, and a claim is made that federal participation makes the 

action federal.  Examples [include] nonfederal actions that require federal 

permits or approvals.”)  A nonfederal actor, such as MRI, that enters into a 

partnership wherein the federal government provides services may be 

enjoined from violating NEPA.  Fund for Animals, Inc. v. Lujan, 962 F.2d 

1391, 1397 (9th Cir. 1992).   

In Lujan, the State of Montana worked with the federal government to 

prepare a plan to kill bison that leave Yellowstone National Park.  Lujan, 962 

F.2d at 1395.  The Ninth Circuit held that the state had not entered into a 

“partnership” involving the “receipt of goods or services from a federal 

agency” and thus that the defendants had not violated NEPA.  Id.  Further, 
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the Lujan court determined that because bison “are not a threatened or 

endangered species,” federal approval “to kill bison on state lands is not 

required.”  Id.; see also Scarborough Citizens Protecting Res. v. U.S. Fish and 

Wildlife Serv., 674 F.3d 97 (1st Cir. 2012) (partnerships “between the federal 

and state governments which transform[] the state agency’s” action “into a 

federal action” may exist “where federal approval is given without NEPA 

compliance.”).   

The court in Lujan also placed emphasis on the fact that state hunters 

have “been killing a significant number of bison within [the] state’s 

boundaries for many years,” and thus, the argument continues, the state’s 

voluntary cooperation with the federal government to develop a concrete plan 

for killing the bison should not trigger NEPA.  Id.  Finally, the Lujan court 

reasoned that the state should not be “penalized for consenting to participate 

in a plan designed to limit the killing of northern herd bison.”  Lujan, 962 

F.2d at 1398.  Here, in contrast to the parties in Lujan, the DoD and MRI 

negotiated a mutually beneficial lease agreement.  (R. at 9).  

Where all parties agreed that development of a highway that would 

run through two parks, one of which is owned by the federal government, 

qualified as a major federal action, the Fourth Circuit required the 

defendants to produce an EIS before construction could continue.7  Arlington 

                                                        
7 The major topic of debate was whether NEPA applied since it came into effect after 
the project was already in progress.  Id. at 1330.  The court held that it did, focusing 
on the fact that the project was “ongoing after the effective date of the Act.”  Id. 
(emphasis in original). 
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Coal. on Transp. v. Volpe, 458 F.2d 1323–33 (4th Cir. 1972).  However, the 

court noted that at some stage, “federal action may be so ‘complete’ that 

applying [NEPA] could be considered a ‘retroactive’ application not intended 

by the Congress.”  Id. at 1331.  There, however, construction had only 

“scarcely begun: a 0.298-mile approach to [a bridge], miscellaneous 

construction work on the bridge, and a 10-foot-by-10-foot” drain were the only 

physical developments.  Id. at 1328.  

As Proetta v. Dent, 484 F.2d 1146 (2d Cir. 1973) demonstrates, the 

federal involvement in a nonfederal project required to trigger NEPA is 

extremely minimal and extends to private parties.  In Proetta, the City of 

New York, through its power of condemnation, aimed to carry out the 

expansion of a paper machinery company which would lead to the eviction of 

local families and residents.  Id. at 1147–48.  At the time of trial, “the only 

federal involvement . . . ha[d] been the making of a loan commitment” by a 

federal agency, but the court held that such commitment qualified as a major 

federal action such that the respondents had to comply with NEPA and issue 

an EIS.  Id. at 1147–49.   

By dismissing the argument that the City was in a partnership with 

the federal agency at issue but nevertheless holding the paper company 

responsible for creating an EIS, the court implies its acceptance of the 

proposition that the company and the government were in a partnership.  Id. 

at 1148 (discussing the “difficult” question of determining when a partnership 
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exists for the purpose of defining when someone besides the federal 

government is subject to an injunction under NEPA).  Similarly, here, while 

MRI is a private company, this Court should find it entered into a de facto 

partnership with the DoD. 

This Court should find that an EIS is required pursuant to NEPA 

before MRI may commence its fracking project.  Friends simply requests that 

the DoD and MRI, a “nonfederal actor,” be enjoined from fracking Watt 1 and 

Watt 2 until the DoD complies with NEPA by issuing an EIS, (R. at 11), and 

this request is reasonable under the caselaw discussed above.  While the 

Sugarloaf court’s reasoning is sound, applying it in this case would yield an 

opposite result.   

Here, the lease between the DoD and MRI gives the DoD “veto power 

over the individuals or entities to whom MRI could sell the oil and/or natural 

gas” as long as the DoD provides an explanation of its decision that “includes 

a detailed description of the natural security concern forming the basis” for 

invoking the veto power.  (R. at 9).  Thus, unlike the agency in Sugarloaf, the 

DoD retains the ultimate discretion over whether and to what extent the 

project even moves forward.  It can invoke its veto power as long as it 

believes national security is at stake, and, as a result, the project cannot 

“begin. . .without prior approval by [the DoD].”  Sugarloaf, 959 F.2d at 513.   

The Fourteenth Circuit’s statement that “any control the DoD may 

have regarding optional site visits or vetoing the sale of the oil or natural gas 
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is discretionary” actually undermines, rather than supports, its conclusion.  

The fact that the DoD has discretion is crucial; if it were forced to approve 

buyers, as the agency in Sugarloaf was forced to grant certification to any 

facility that met objective criteria, NEPA may not apply.  See NEPA Law and 

Litig. § 8:24 (2013) (“[t]he courts have concluded that NEPA does not apply” 

to “nondiscretionary action.”).  In other words, it is when the federal agency 

has no discretion that courts refuse to find major federal action.  Here, the 

DoD’s approval is discretionary, as the Fourteenth Circuit admits, and this 

Court should apply NEPA.  

Further, unlike the agency in Sugarloaf, the DoD has agency control 

over the proposed fracking project, and this Court should find the DoD to 

have “sufficient control over the . . . project to federalize it.”  Sugarloaf, 959 

F.2d at 513.  Beyond its veto power, the DoD has the ability to “conduct 

periodic site visits to review MRI’s operations.”  (R. at 9).  These visits can 

occur as often as the DoD wishes—“[a]t least once each quarter,” but 

presumably even more often if the DoD deems it necessary—and are broad in 

their scope: the DoD “may inspect all operations and facilities . . . to 

determine compliance with the provisions of the Lease.”  Id.  The Record is 

silent as to whether the DoD must schedule its visits in advance with MRI.  

The DoD thus has arguably unlimited access to conduct site visits.  This is 

precisely the type of control that was lacking—and determinative—in 

Sugarloaf.   
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Unlike the agency in Sugarloaf, which lacked “control over the 

construction or operation” of the project, Sugarloaf, 959 F.2d at 513, here, the 

DoD’s option to invoke its veto power provides it control over the 

“construction” of the project because, as the dissent notes, “if the DoD were to 

disapprove of every potential customer proposed by MRI, the project would 

grind to a halt.”  (R. at 20).  Further, the DoD’s decision to exercise its 

visitation rights allows it to control the “operation” of the project because 

these rights give the DoD discretion to inspect MRI’s operations and facilities 

to ensure compliance with the provisions in the lease.  (R. at 9).  The lease 

requires MRI to “place oil and gas produced from the Leased Premises in 

marketable condition and shall market same as agent for Lessor.”  (Id.). Such 

control allows the DoD to play an instrumental role in the operation of the 

project in a way the agency in Sugarloaf could not. 

Here, the DoD exhibits the “indicia of control” and “responsibility” that 

the court in Mayaguezanos found lacking through its ability to conduct site 

visits and exercise its veto power over potential buyers of MRI’s oil and 

natural gas.  (R. at 9).  The ability to conduct site visits to “review MRI’s 

operations” and the right to exercise veto power over potential buyers also 

falls squarely within the CEQ’s interpretation that NEPA applies to projects 

that are “regulated” or “approved” by federal agencies.  See 40 C.F.R. 

§1508.18.  Further, the fact that MRI needs DoD approval over the buyers 

demonstrates that such approval is a “prerequisite” to the project’s 
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commencement.  (R. at 9); see also Atlanta Coal. on Transp. Crisis, Inc. v. 

Atlanta Reg’l Comm’n, 599 F.2d 1333, 1346–47 (5th Cir. 1979) (holding that 

because a regional development plan focusing on transportation and land use 

would never “be submitted to a federal agency for review or approval,” 

implantation of the plan was purely state action and not subject to NEPA).   

Just as the highway construction in Gilchrist was run by state and 

private entities, here too is the fracking run by MRI, a nonfederal entity.  

Nevertheless, just as the highway needed the approval of the Secretary of the 

Interior to proceed, so too is the DoD’s approval of each of MRI’s proposed 

buyers “inevitable”; if the DoD disapproves of a buyer, it can exercise its veto 

power (as long as the veto relates to national security).  Id.; (R. at 9).  Such 

required approval necessitates a finding that the DoD’s lease of and 

participating royalty interest in the mineral rights of Fort Watt, just like the 

highway construction in Gilchrist, is a major federal action. 

This Court should find that the DoD and MRI are engaged in a 

partnership and, pursuant to Lujan, enjoin MRI from proceeding with its 

project, despite its status as a non-federal actor.  Unlike the federal agency in 

Lujan, which did not provide any “services” to the nonfederal actor, the DoD 

provides or will provide at least two services to MRI in connection with the 

proposed fracking project that make it proper to enjoin Respondents from 

proceeding further without an EIS.  In reserving its right to conduct periodic 

site visits to review MRI’s operations, the DoD helps ensure that MRI 
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remains on task and in compliance with the provisions of the lease.  (R. at 9).  

In this way, MRI has the benefit of a second party’s opinion and set of eyes in 

analyzing the project’s operations.  Second, pursuant to its veto power, the 

DoD could prevent MRI from issuing the sale of oil and natural gas to buyers 

who might pose national security concerns.  With its distinct knowledge, 

insight, and expertise, the DoD is in superior position compared to MRI to 

determine which buyers might pose such concerns.  Thus, the DoD serves to 

both help ensure the project is operating smoothly and inform MRI of any 

national security issues regarding potential buyers of the oil and natural gas.  

In return, the DoD receives both a monthly royalty of one-fourth of the gross 

proceeds of the sale of oil and natural gas produced from MRI’s land as well 

as delay rental payments.  (R. at 9).   

Further, unlike in Lujan, where federal approval to implement the 

bison plan was not required, here, the DoD’s approval of MRI’s buyers of oil 

and natural gas is required for the project to move forward.  Also unlike the 

bison in Lujan, no third party beneficiary of such a “plan” exists here; the 

DoD and MRI entered into the lease agreement for their own benefit, and 

there is no reason to withhold the so-called “penalty” of requiring completion 

and consideration of an EIS before the Respondents are allowed to commence 

their proposed fracking project.     

Finally, unlike the years-old tradition of state hunters killing bison 

that supported the court’s reasoning in Lujan, private entities like MRI have 
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not even commenced (much less completed) years’ worth of fracking projects; 

to the contrary, the fracking procedures the DoD and MRI propose to carry 

out are characterized as “modern.”  (R. at 10).  The reason for MRI’s six-year 

delay in drilling is due to the fact that it developed a “new focus” on fracking 

procedures.  (R. at 10) (emphasis added).  There is no evidence in the Record 

outlining MRI’s past experiences with fracking—and certainly not the “years” 

the bison hunters had in Lujan.  As this case presents a vastly different set of 

facts than did Lujan, this Court should come to the opposite conclusion and 

find that NEPA’s EIS requirement is in fact triggered.8 

The fact that MRI’s proposed project involves the “modern” fracking 

procedures is also important under the reasoning of Arlington Coal. on 

Transp. v. Volpe, 458 F.2d 1323–33 (4th Cir. 1972).  Just as in Volpe, 

construction has also not reached a critical stage, as drilling has not even 

commenced.  (R. at 10).  After beginning mere “preliminary construction,” 

MRI “decided to delay drilling for a number of years” to focus on new fracking 

procedures.  Id.  For six years, MRI has simply invested in fracking 

technology and drilling equipment, re-trained employees, and advanced its 

earth imaging equipment.  Id.   

While the Record reflects that MRI also “reconfigured Watt 1 and Watt 

2 for fracking purposes,” it does not clarify what this entails.  Id.  Further, 

while MRI has also sunk both wells and branched them “out horizontally,” 
                                                        
8 That the Defense Base Closure and Realignment Commission previously issued an 
EIS is thus irrelevant, as that EIS was not prepared with the notion of fracking in 
mind.  (R. at 6). 
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this does not change the fact that drilling has yet to begin, which, just as the 

court did in Volpe, this Court should consider the benchmark for determining 

if construction has gone so far as to render NEPA inapplicable.  Id; see also 

Volpe, 458 F.2d at 1328 (reasoning that “construction . . . has scarcely 

begun”).  

Even if this Court determines there is doubt as to whether the project 

has reached a “critical stage,” such doubt “must be resolved in favor of 

applicability” of NEPA.  Volpe, 458 F.2d at 1331.  However, this lawsuit 

ensued before any actual drilling had commenced, and MRI is still “in the 

process” of reworking wells to accommodate new drilling procedures.  (R. at 

10).  Because only preparatory steps have been taken and because drilling 

has not commenced, this Court should not find that the federal action is so 

“complete” as to render NEPA inapplicable, just as the Fourth Circuit refused 

to do in Volpe.     

In concluding that NEPA applied to highway construction, the court in 

Volpe characterized the statute’s language as “sweeping.”  Id. at 1332.  Here 

too should this Court apply NEPA and require an EIS before construction 

begins.  The DoD’s involvement in the fracking project, as demonstrated by 

both its veto power and ability to conduct site visits to review MRI’s 

operations, is much stronger than the mere loan commitment in Proetta and 

thus, this Court should find that the DoD and MRI have entered into a 

partnership.  The DoD’s lease of and participating royalty interest in the 
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mineral rights of a decommissioned military base constitute a major federal 

action, thus requiring an EIS under NEPA. 

 

 

 

B. The Creation Of An EIS Will Serve NEPA’s Major Goals Of Obligating 
Federal Agencies To Consider Every Significant Aspect Of The 
Environmental Impact Of Proposed Action And Ensuring Such 
Agencies Inform The Public That They Have Considered 
Environmental Concerns In Their Decision-Making Process. 

 
 NEPA has “twin aims.”  Baltimore Gas v. Natural Res. Def. Council, 

462 U.S. 87, 97 (1983).  The “statutory requirement that a federal agency 

contemplating a major action prepare” an EIS serves NEPA’s overall “action-

forcing” purpose by ensuring that “the agency, in reaching its decision, will 

have available, and will carefully consider, detailed information concerning 

significant environmental impacts.”  Robertson v. Methow Valley Citizens 

Council, 490 U.S. 332, 349 (1989) (requiring an EIS be prepared by a federal 

agency that issued a special use permit authorizing the development of a 

major destination Alpine ski resort on federal lands).9   

Second, NEPA’s EIS requirement “guarantees that the relevant 

information will be made available to the larger audience that may also play 

a role in both the decision-making process and the implementation of that 

decision.”  Id.  NEPA was enacted “in response to the growing awareness of 

                                                        
9 NEPA “establishes some important ‘action-forcing’ procedures.”  115 Cong. Rec. 
40416 (remarks of Sen. Jackson).  
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the interdependence between people and their environment [and the concerns 

of] environmental harm resulting from” factors such as “technological 

advancements.”  Mary K. Fitzgerald, Small-Handles, Big Impacts: When 

Should the National Environmental Policy Act Require an Environmental 

Impact Statement?, 23 B.C. Envtl. Aff. L. Rev. 437, 438 (1996). 

The first goal of NEPA merely requires that the federal agency 

consider environmental effects in a decision-making process regarding major 

federal actions; Congress “did not require agencies to elevate environmental 

concerns over other appropriate considerations.”  Baltimore Gas, 462 U.S. at 

97.  Instead, it required “only that the agency take a ‘hard look’ at the 

environmental consequences before taking a major action.”  Id.; see also 

Kleppe v. Sierra Club, 427 U.S. 390, 410 n. 21 (1976).  

However, where an agency lacked “the power to act on whatever 

information might be contained in the EIS,” the Court held that mandating 

the federal agency to create an EIS would not further this first goal of NEPA.  

U.S. Dep’t of Transp. v. Pub. Citizen, 541 U.S. 752 (2004).  There, unions and 

environmental groups were concerned about an increase in Mexican motor 

carriers with authority to operate in the United States as well as the 

environmental impact of “any emissions such trucks would produce.”  Id. at 

766.  These groups argued that NEPA required the Federal Motor Carrier 

Safety Administration to create an EIS evaluating the effect of allowing the 

Mexican carriers to cross the United States border after the President lifted a 
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moratorium that had previously been in place.  Id. at 759.  Because the 

agency had no discretion in registering the Mexican carriers as long as they 

were “willing and able to comply with the various substantive safety and 

financial responsibilities rules,” the Court disagreed.  Id. at 766.  The Court 

found problematic that the federal agency had no authority “to impose or 

enforce emissions controls,” id. at 759, and explained that because the agency 

had “no ability . . . to prevent the cross-border operations of Mexican motor 

carriers,” mandating the creation of an EIS would not serve NEPA’s purpose.  

Id. at 768. 

 Here, however, the DoD possesses authority to act on environmental 

findings that an EIS may provide.  Unlike the agency in Public Citizen, which 

had no discretion to withhold registration from Mexican carriers that met the 

safety and financial requirements, the DoD maintains discretion over 

acceptance or rejection of a particular buyer.  As the dissent notes, it would 

be possible for the DoD to “disapprove of” and reject “every potential 

customer” under the guise of national security.  (R. at 20) (McBride, J., 

dissenting).   

Even if the DoD does not use its veto power to stop the fracking project 

completely, it may elect to conduct frequent site visits to “review MRI’s 

operations” to ensure MRI acts in accordance with environmental concerns, 

which have yet to be fully defined in the absence of an EIS; it does, after all, 

have open access to MRI’s land.  (R. at 9).  Thus, unlike in Public Citizen, the 
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creation and contemplation of an EIS by the DoD would serve NEPA’s first 

goal of ensuring the agency will have relevant and detailed information 

regarding significant environmental impacts readily available during its 

decision-making process.  See Robertson v. Methow Valley Citizens Council, 

490 U.S. 332, 349 (1989). 

 NEPA’s second goal is to ensure the public that the federal agency at 

issue has considered environmental concerns in its decision-making process.  

Baltimore Gas, 462 U.S. at 1983.  This objective also provides a “springboard” 

for public comment.  U.S. Dep’t of Transp. v. Pub. Citizen, 541 U.S. 752, 768 

(2004).  The goal is to ensure that the public “can provide input as necessary 

to the agency making the relevant decisions.”  Id.; see also 40 C.R.F. § 

1500.1(c) (2003) (suggesting federal agencies need helpfor example, from 

the publicin its decision-making process: “The NEPA process is intended to 

help public officials make decisions that are based on understanding of 

environmental consequences”).     

In Public Citizen, the Court held that this second NEPA goal of 

informing the public that federal agencies take environmental concerns into 

consideration in the decision-making process was not furthered because the 

federal agency, due to its lack of discretion in approving carriers that 

complied with safety and financial requirements, “could not act on whatever 

input [the public] could provide.”  Public Citizen, 541 U.S. at 768.  The Court 

explained that NEPA’s “rule of reason,” which dictates that no EIS will be 



 40 

required where “the preparation of [such] would serve ‘no purpose’ in light of 

NEPA’s regulatory scheme as a whole,” id. at 767 (referencing Aberdeen & 

Rockfish R. Co. v. Students Challenging Regulatory Agency Procedures 

(SCRAP), 422 U.S. 289, 325 (1975), would not be satisfied if the Court were to 

require “a full EIS due to the environmental impact of an action [an agency] 

could not refuse to perform.”  Id. at 769.   

Unlike in Public Citizen, the DoD has the ability to listen and react to 

the public’s concerns.  It has the ultimate veto authority over any potential 

buyer that poses a national security threat.  (R. at 9).  Unlike the agency in 

Public Citizen, the DoD is not bound to issue its approval but retains a veto 

power that the agency there simply did not have.  (R. at 9).  That the DoD 

decided to recommend decommissioning in 2002 is irrelevant to the question 

of whether the DoD should be required to issue a second EIS now.  Congress 

does not require the DoD to “elevate environmental concerns” over others but 

rather simply insists they take a “hard look” at such concerns before taking 

major action.   Baltimore Gas, 462 U.S. at 97.   

The fact that the Commission issued an EIS in 2002 is irrelevant to 

the question of whether one is required now.  In 2002, the public only had an 

opportunity to comment on the initial proposed drilling plan, not the current 

one involving fracking with its associated dangers to the New Tejas River and 

Newtonian reservoir and fresh water aquifers.  (R. at 5–6, 11).  In the decade 

or so following the initial EIS, technology has changed (as is evidenced by 
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MRI’s investments in “massive hydraulic fracturing technology, drilling 

equipment . . . and advanced earth imaging equipment” to focus on “modern 

fracking procedures”), (R. at 10) (emphasis added), and the DoD should be 

required to conduct current studies to determine “(i) the environmental 

impact of the proposed action, (ii) any adverse environmental effects which 

cannot be avoided should the proposal be implemented, (iii) alternatives to 

the proposed action, (iv) the relationship between local short-term uses of 

man’s environment and the maintenance and enhancement of long-term 

productivity, and (v) any irreversible and irretrievable commitments of 

resources which would be involved in the proposed action should it be 

implemented.” 42 U.S.C. § 4332. 

The previous EIS does, however, indicate that public resistance to 

drilling at Fort Watt existed in 2002.  Public opinion might be even stronger 

and more resistant to this whole new level of fracking technology, which 

poses environmental concerns to both the New Tejas River and the several 

reservoirs and fresh water aquifers the river recharges.  (R. at 11) (“fracking 

at Watt 1 and Watt 2 could irreparably damage the New Tejas River if the 

chemicals used in the fracking operations were to infiltrate the river.”).   

In addition, the Record reflects that even though the population 

around Fort Watt was “sparse” at the time, there were at least “a few public 

comments and concerns regarding the proposed decommissioning and sale.”  

(R. at 5).  It is possible the population around Fort Watt has increased since 
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2002 and that there are more residents concerned with the land’s use.  (R. at 

17).  Mandating that Respondents cannot proceed without preparing an EIS 

to evaluate the current proposal will thus serve NEPA’s second aim of 

ensuring the public that the federal agency has considered environmental 

concerns and has allowed the public to voice its comments, either in favor or 

in opposition.  See Public Citizen, 541 U.S. at 768.  Because an EIS would 

serve both of NEPA’s goals, this Court should reverse the Fourteenth 

Circuit’s decision that NEPA does not apply. 

C. Friends Has Demonstrated A Likelihood Of Success On The Merits, 
And Therefore, This Court Should Grant Friends’ Request For A 
Preliminary Injunction Over The Proposed Project Until The DoD 
Issues An EIS. 

 
 Friends does not request a permanent injunction or that the proposed 

fracking at Watt 1 and Watt 2 should never take place.  It merely asks that 

the DoD prepare an EIS and consider its environmental findings in 

determining whether the fracking should ultimately proceed.  (R. at 11).  

Considering that the DoD’s control over the proposed fracking project is 

sufficient to create a de facto partnership with MRI and trigger NEPA and 

that Respondents’ creation of an EIS will serve NEPA’s “twin aims,” this 

Court should find that Friends has demonstrated that it is likely to succeed 

on the merits.  In addition, Friends has satisfied each of the other three 

prongs required to obtain a preliminary injunction from this Court.  See 
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Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 20 (2008).10   

 First, Friends is likely to “suffer irreparable harm” if this Court does not 

prevent MRI from fracking because “fracking at Watt 1 and Watt 2 could 

irreparably damage the New Tejas River,” which crosses “the border where 

New Tejas and Newtonian meet” and which “plays a vital role in recharging 

several reservoirs and fresh water aquifers in Newtonian.”  Id.; (R. at 8) 

(emphasis added), (R. at 11).   

 While the Fourteenth Circuit merely concluded that “[Friends’] or 

Newtonian’s interest should [not] outweigh those of the people of New Tejas,” 

this Court should hold that the “balance of equities tips in [Friends’] favor,” 

Winter, 555 U.S. at 20, because while the citizens of New Tejas may benefit 

from the fracking, (R. at 17), the harm to the citizens if a preliminary 

injunction is granted is simply that they will have to wait until an EIS has 

been prepared and analyzed. In contrast, the harm to Friends and the 

citizens of Newtonian if the preliminary injunction is denied would be 

irreparable damage to the New Tejas River, which recharges Newtonian’s 

reservoirs and fresh water aquifers.  (R. at 8, 11).  

 An injunction is also “in the public interest,” Winter, 555 U.S. at 20, 

because the speculative benefits the Fourteenth Circuit assumes fracking will 

provide the citizens of New Tejas provide only half the story; the harm that 

the citizens of Newtonian will experience in their water quality necessitates a 
                                                        
10 Friends has demonstrated that it is “likely to suffer irreparable harm in the 
absence of preliminary relief, that the balance of equities tips in [its] favor, and that 
an injunction is in the public interest.”  Id. 
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finding that a preliminary injunction would serve the public interest.  See (R. 

at 16).  (McBride, J., dissenting). (“Given the course of the New Tejas River 

through the land being fracked, the EIS needs to fully explore the potential 

environmental impacts that fracking may have on New Tejas and 

Newtonian.”) (emphasis in original).   

  The DoD’s lease of and participating royalty interest in the mineral 

rights of Fort Watt constitute a major federal action that requires 

Respondents to conduct an EIS under NEPA.  The EIS would also serve 

NEPA’s major goals.  Therefore, this Court should reverse the Fourteenth 

Circuit’s holding that NEPA is inapplicable and grant Friends’ request for a 

preliminary injunction. 

CONCLUSION 

 This Court should hold that Friends’ case is ripe for adjudication and 

that the DoD’s lease of and participating royalty interest in the mineral 

rights of Fort Watt constitute a major federal action requiring an EIS 

pursuant to NEPA. 
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APPENDIX A 

Constitutional Provision 

U.S. Const. art. III, § 2 

The judicial Power shall extend to all Cases, in Law and Equity, arising 
under this Constitution, the Laws of the United States, and Treaties made, or 
which shall be made, under their Authority;—to all Cases affecting 
Ambassadors, other public Ministers and Consuls;—to all Cases of admiralty 
and maritime Jurisdiction;—to Controversies to which the United States 
shall be a Party;—to Controversies between two or more States;—between a 
State and Citizens of another State;—between Citizens of different States;—
between Citizens of the same State claiming Lands under Grants of different 
States, and between a State, or the Citizens thereof, and foreign States, 
Citizens or Subjects. 
 

Statutory Provisions 

5 U.S.C. § 704 

Agency action made reviewable by statute and final agency action for which 
there is no other adequate remedy in a court are subject to judicial review. A 
preliminary, procedural, or intermediate agency action or ruling not directly 
reviewable is subject to review on the review of the final agency action. 
Except as otherwise expressly required by statute, agency action otherwise 
final is final for the purposes of this section whether or not there has been 
presented or determined an application for a declaratory order, for any form 
of reconsideration, or, unless the agency otherwise requires by rule and 
provides that the action meanwhile is inoperative, for an appeal to superior 
agency authority. 

 
42 U.S.C. §4332(2)(C) 

All agencies of the Federal Government shall . . . include in every 
recommendation or report on proposals for legislation and other major 
Federal actions significantly affecting the quality of the human environment, 
a detailed statement by the responsible official on  . . . (i) the environmental 
impact of the proposed action, (ii) any adverse environmental effects which 
cannot be avoided should the proposal be implemented, (iii) alternatives to 
the proposed action, (iv) the relationship between local short-term uses of 
man’s environment and the maintenance and enhancement of long-term 
productivity, and (v) any irreversible and irretrievable commitments of 
resources which would be involved in the proposed action should it be 
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implemented. 
 


